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PRESIDENT'S ADDRESS
The Lawyer
Precedent seems to require that at this time you be inflicted
with an address from your President. In conformity to such
precedent and not because I feel that I have any burning message
to impart, I inflict this address upon you. Happily the precedent or custom which has seemed to make necessary an address
by the President of the Bar Association has decreed that the
same be made early in the sessions of each annual meeting, in
the hope, undoubtedly, that it will be more easily forgotten in
the wisdom and philosophy to which we have become accustomed
in the addresses from our distinguished visitors.
Precedent has also seemed to decree that at the meetings of
our bar association following the sessions of our state -legislature,
that your president in his address should review the work of
the legislature-from that precedent I shall depart. You all
have access to the work of the last legislative session, and for me
to discuss the same would be an imposition that you should not
be called upon to suffer.
In passing, however, I am constrained to suggest that when
our legislature passes an act which materially changes an existing law, or which establishes some new right or alters a law of
procedure, that greater care should be used in attaching the
emergency clause. This is particularly true when it is usually
impossible to procure a copy of the laws passed for several months
after the adjournment of the legislative session. One example
of the abuse of the emergency clause is sufficient to emphasize
the evil to which I refer. Chapter 143 of the laws of 1927
materially changes the manner of service of notice of intention
to foreclose real estate mortgages, and we find an emergency
clause attached. How it can be contended that facts existed
creating a public emergency so as to require this amended act
to go into effect four months or so before the contents of the law
were available to the profession, I leave to your imagination.
I have chosen as the subject of my address "The Lawyer."
Not that I expect necessarily to bring any new thoughts to a group
of lawyers upon a subject so shopworn and commonplace. Nor
do I intend to reform the profession for there seem to be plenty
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of laymen who seek that task. My purpose is to rather treat of
the lawyer as a historical personage and attempt to deal with the
rise in society of the advocate and pleader as a separate and distinct profession. Time will not permit us to go into detail as to
how the profession of the lawyer arose in every country or civilization. I will confine my historical wanderings chiefly to the
Grecian and Roman countries, with some general observations
on the early lawyer of other countries.
The thought of a long excursion into the fields of Grecian
and Roman history may not be appealing to you. Every lawyer
is supposed to know everything and should therefore be thoroughly familiar with the history of Greece and Rome and particularly
with that phase of their history having to do with the rise of his
profession in such countries. I therefore grant you, in advance,
full liberty to declare when I have finished that I have told you
nothing you did not already know. As a matter of fact I claim
no originality in the facts which I shall bring to you and many,
if not all, of you will find. nothing new in the conclusions drawn
from such facts. In the beginning I wish to acknowledge my
indebtedness for much of my material as to the origin of our
profession in Greece and Rome to data collected by the Hon.
Charles E. Fenner, Judge of the'Supreme Court of the State of
Louisiana, and the late Chief Justice White of the United States
Supreme Court.
In endeavoring to trace the rise and development of the
professional lawyer it becomes necessary to study and refer
more or less to the development of the courts and administratiorn of law in the country or civilization to which your study is
directed. For we find that as a people progressed in the scale
Qf civilization so that complications and conflicts arose over property rights and personal rights, that laws for the protection of
such rights became necessary. This required some form of
courts to administer the laws, and individuals having knowledge
of the laws and customs of the people became necessary to assist
in the protection and enforcement of rights of persons and
property.
We cannot expect to find in the infancy of civilization
any formal recognition of thd necessity of the office of an advocate as a distinct calling or profession. Differences which arose
were usually settled by personal conflicts, and might was right.
In such stage of the development of the human family not only was
there no necessity for the lawyer, but if the necessity existed
I fear that those of us who are not blessed with a fighting stature
would not have been anxious to enter the profession had we been
on earth.
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In passing it is interesting to note that the advent of the
modern lawyer as the representative of the client seeking to
enforce or secure his rights by means of an advocate is, however,
forecast in the days when disputes over rights of person or
property were settled by some form of personal conflicts. I refer
of course to the employment by the feudal lords of retainers to
represent them in the wagers of battle. Happily for most of
us such means of protecting our clients are no longer popular.
When the transactions of life were of the simplest character
it is not surprising to find a belief that the surest mode of eliciting the truth between contending parties was to bring them face
to face before .some chief or other person in authority, and let
the disputants tell their own stories without the intervention of
a third person. And that method we discover is about the way
disputes were settled in the early ages, where resort was not
had to some form of wager of conflict or occult test. But when
the appeal was to justice by way of a decision of the tribal chief
or other personage in authority, we may readily imagine that
the slow of speech, or the dull in intellect, even in the infancy of
the race; felt the need of a pleader to stand between him and
vengeance, or to solicit mercy or pardon.
Professor Maine in his work entitled "Early Law and Customs" advances the theory that the first lawyers were priests
and claims that the identity of the two professions is rather certain amongst the Celts, Romans, Greeks and Hindus. I am rather
inclined to believe that this statement is correct in a general way
and is also possible as to the origin of our profession amongst
other races. The priest has always held a high place, especially
among the primitive peoples, and it is quite probable that he who
was leader and guide in spiritual matters became in many instances the one to whom those in trouble over temporal affairs
sought advice and direction. From the priesthood sprang the
profession of medicine and it seems evident that our profession
is more or less indebted for its origin to the same source. I
shall not attempt to develop or trace the transition from the priest
to the lawyer but to treat only with the development of the
lawyer as a separate profession.
The sources of information about Greek laws and lawyers
are neither prolific nor exact. The private laws of early Greece
are mainly traditional and the earlier legislation seemed confined
to matters political and institutional. Various codes of Grecian
laws were prepared from time to time, but none of which survived for any great period of time until the code prepared by
Solon or under his direction. History has rightfully awarded to
him the position as one of the great statesmen and lawgivers of
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the world. He laid the foundations of popular government
upon which his successors built the constitution of Athens. It
was about that period that what we might call the professional
lawyer came into existence in Greece.
The Courts of Greece of that period consisted of three
The Areopagus, or Court of Archons, which
branches: (i)
had jurisdiction of murders and heinous crimes, and had besides
an undefined authority to act as guardians of the laws and censors
of public order and decency; (2) The Courts of the Diaetetae, or
arbitrators, of which some were public, appointedby the people, others were private, selected by the parties for each particular cause; and (3) the Heliastic Courts. These latter were the
repositories of all jurisdiction not especially confided to the
Areopagus, or not voluntarily referred to the Courts of arbitrators by the parties.
The Court consisted of six thousand members, called Dicasts
or jurymen, who were selected by lot from the qualified citizens
of the ten tribes, six hundred being chosen from each tribe.
These were divided into ten sections of five hundred each, the
remaining one thousand being held as a reserve from which to
fill vacancies in the sections. There were ten dicasteries or
courtrooms, and the causes which were to be heard and the courtroom to be used were assigned by lot to the different sections.
Each dicast on his election received a tablet tidvising him of
the section to which he was assigned. As the section entered
the courtroom in which it was to hear causes, each dicast received
a staff of office and a ticket, which on presentation at the treasury, entitled him to a fee for each cause tried, the fee amounting
to about eight cents for each case.
The several courtrooms were painted each of a different color,
and contained accommodations not only for the dicasts and the
litigants, but for numerous spectators outside the railing. On
opposite sides stood a platform called the bematra from which
the litigants were to address the court. The Court was opened
by religious ceremonies, and each dicast took an oath to try
impartially the cause submitted. These dicasts combined the
functions of judge and jury, although each section had a presiding officer who in a way regulated proceedings, and who took
the vote of the body when a cause was submitted.
The fullest hearing was accorded the litigants. They were
required to plead their own cause, could make whatever statements they wished, could produce and examine witnesses, and
had the right to rifer to the laws on which they relied. They
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were permitted to argue their causes with but little restraint or
interference.
When a hearing was concluded the herald of the court took
the vote of the dicasts. This was done by a holding up of
hands, or in some cases by ballot, consisting in the dropping of
black or white beans in two separate urns, according as they
condemned or acquitted, and the case was decided by a majority of votes. In civil cases the votes were cast for one or the
other party, but I have been unable to determine how conclusions were reached in fixing the amount or details of the judgment. There seems to have been no system of appeal from or
review of the decision of the dicasts.
The position of a dicast was considered one of honor. Because the pay consisted only of fees it is said that the dicasts
were sometimes active in stirring up litigation between individuals,
and in causing parties to be charged with violation of criminal
laws.
The theory of legal procedure required the litigant or the
accused to conduct his own case in court, and did not for a long
time permit of representation in court in any manner. Many who
were brought into court either as civil litigants or to answer
-charges of violation of law were either ignorant of the law or
incapable of preparing and presenting their cause in a proper
manner. This naturally gave rise to the practise of consulting
with friends who were both versed in the law and who were
capable of writing speeches properly extolling the merits of the
accused. Gradually there thus grew up a class who devoted all
their time to advising litigants as to their rights and to the
preparing of elaborate speeches which the litigants memorized
and delivered to the courts. At first this class of practitioners,
for such they really were, were called logographers. It is %aid
that in some instances these logographers were consulted by both
litigants, and for each was prepared a speech to be delivered to
the court. While we may not approve of a logographer, or attorney, acting for both sides in a cause,. we may admire the
cleverness enabling him to virtually argue both sides.
These speeches are said to have been frequently prepared with
the most consumate skill and art. The conditions under which
they were to be delivered, namely the large number of dicasts
forming the court, and the crowd of spectators presented all the
incentives to eloquence. As the profession increased in proficiency it is not surprising to learn that these old Greeks brought
to their written speeches prepared for their clients all that exquisite finish and polish which characterized Grecian art, poetry
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and sculpture. The writer not only mastered all the details of
his client's case, but naturally took into account the character of
the litigants, and the dicasts to whom it was addressed. He was
also compelled to anticipate and answer the tactics and arguments of his adversary.
We find the names of many famous in the annals of Grecian
history listed among the logographers or attorneys, even though
but few of them ever appeared in actual court, in fact never
except in their own defense. It is said that the more famous of
these attorneys, for such they really were, in addition to preparing
their client's case for presentation to the Court, and writing their
speeches, actually trained their clients in the delivery of the prepared speeches. Imagine, if you please, the task the modern
lawyer would have in the practise of today if he were compelled
to thus prepare his client's case and attempt to convert his client
into an eloquent pleader.
Among the more famous of the Grecian lavyyers we find the
names of Antiphon, Lysias, Isaeus, Isocrates, Hyperides, Demosthenes and Lycurgus. The glory of the Greek Bar culminated
in Demosthenes. The Greek lawyer became and was the central
figure in the advance of Grecian civilization, in the establishment
and administration of justice, and in the championing of popular
liberty, as the true lawyer has been in every age.
From the earliest days of Roman history we find a rather
marked development in the science of law and jurisprudence.
Naturally as there developed a system of law and jurisprudence
a class of men arose who devoted much of their time to the
study of law, these were called Patroni, or patrons. Persons
seeking their aid and advice in matters involving rights of person
or property were called clients. The first duty of the patron
to his client was to advise him as to his legal rights, and to stand
by him before the courts. The patron had further to expound
to his client the pontifical law as well as the civil. The. client
on his part was obliged to be heartily dutiful and obedient to his
patron, to promote his honor, to pay his mulcts and fines, to aid
him jointly with the members of his house in bearing the burdens for the commonwealth and defraying the charges of public
offices, .to contribute to the portioning of his daughters, and to
ransom him or whomever of his family might fall into an enemy's
hands. Would that we modern lawyers could enjoy some of the
privileges or perquisites of our predecessors, the patrons of Rome.
It appears that the Roman lawyers, for such we may call the
patrons, were during the days of the Republic divided into two
classes, the patronii Causarum. or court lawyers, and the juris
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consulti, or counsellors, the latter interpreted the laws and publicly and privately advised the citizens concerning their rights; in
the early days of the Republic the litigant parties, as we found
to be true in Greece, were required to appear personally in court
and carry on their own cause. In three cases only could litigants
nominate another to act as their attorney, viz: Where the whole
community was concerned, where some question of personal
liberty was involved, or where a question of guardianship was
involved.
One writer says that it is difficult to conceive of a more
honorable and dignified position than that. filled'by the eminent
juris-consults of early Rome. They had appointed hours at
which they would give their legal opinions at their homes. When
the hour arrived, the distinguished juris consult stepped out on
to the portico of his house and took his seat in state, and there
met large numbers of litigants or clients, who eagerly sought his
advice. and hung upon his lips as though he were an oracle. At
the. same time younger patricians were present to take notes of
his decisions as authorities for their future guidance.
These opinions were theoretically given without charge for
Livy in his History of Rome tells us that lawyers could not legally
accept any fee or present from their clients. We moderns, however, have nothing over our ancient Roman brethren in finding
ways and means of circumventing the law, for from the fortunes
amassed by the'more prominent of these juris consults or lawyers
it is quite evident that rich rewards flowed from grateful clients.
But the pecuniary rewards were said to be trifling in value in
comparison with the universal honor they received. When. they
walked in public they passed amidst the acclamations and plaudits
of an admiring people, and the highest dignitaries of the state
clamored for their acceptance. Apparently the majority members of North Dakota Legislatures of a few sessions back were
insufficiently educated to recognize the glory that is ours by
right of inheritance.'
The peculiar jurisdiction of the early Roman magistrates
added largely to the importance and dignity of -the juris consults.
These magistrates were political officers requiring and usually
possessing no training or qualifications as lawyers. Upon the
issues being frarned before them, the usual procedure was about
as follows: If the issues were. simple they would proceed to
hear the litigants and their witnesses and dispose of the cause
themselves. Usually, however, and particularly if the issues were
at all complicated, the magistrate would refer the case to a judge
or judges selected by him from the body of citizens, directing
the judge or judges so selected to hear and determine the cause.
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These judges so selected were men unlearned and untrained in
the law and still had jurisdiction to determine both the law and
the facts of the causes submitted to them. As the litigants were
for a long time required to plead their own causes and were not
represented' in court by a professional advocate, these so-called
judges had recourse to the juris consults for advice and opinions
on the law of the case. Sometimes the juris consult would appear in person and deliver an oral opinion, but more often the
judge or the litigants would submit a brief of the facts or points
involved to the juris consults, and they would submit written
opinions which were received and read by the court, and were
usually accepted as conclusive authority on the questions of law.
involved.
It is a significant tribute to the integrity and uprightness of
the Roman juris consult that these opinions so submitted were
characterized by such judicial fairness and unprejudiced by any
bias in favor of either litigant, as to be generally accepted by the
court. In these days I am fearful that if the system of early
Rome was in vogue that each litigant would be able to present
an opinion from an eminent lawyer sustaining his position and so
utterly in conflict with the opinion presented by his adversary,
that the poor judge would be even more in a troubled sea than
before the opinions were received. We, however, discover no
such conflicts before the Roman courts, and down to a late
period of Roman history these responsa prudentun, as the opinions of the juris consults were called, were accorded the same
authority which we attach to judicial precedents or to the texts
of recognized authorities. Indeed under a decree of the Emperor
Augustus a certain. number of juris consults were designated
whose opinions were made binding on the courts. Well may we
poor practicing lawyers long for the days of early Rome and
lament the lost glory of our profession when some independent
thinking judge refuses to accept our opinion as the law of the
case.
Judge Fenner of the Supreme Court of Louisiana in speaking
of the character of lawyers in the heydey of Roman history says:
"The profession seems to have been singularly free from
mercenary influences. Those who adopted it were generally patricians of wealth, stimulated far more by ambition for fame,
hc.ior and exalted station than by mere mercenary motives.
There were, doubtless, lower walks of the profession infested
by the usual herd of sordid pettifoggers, but history has handed
down slight records of their functions or existence. The Roman
lawyer, as we know him, stands upon the saine level with the
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philosopher, the historian, poet and orator; a worshiper of the
Truth for Truth's sake; not a mere vulgar champion in lawsuits
and winner of causes, but a votary of law, a priest of Justice.
To the advancement of his science he subsidized the whole domain
of religion, philosophy, history and literature. No pedantic specialist he; no sciolist outside of his professional sphere; he was
a scholar to the core, a master not only of general learning, but
of grammar, rhetoric and philology, which were special branches
of his culture-The Roman lawyer played his part as the philosophic jurist, the builder of a science of law, the champion of
justice, the adviser-and guide of the courts."
Truly a wonderful tribute to the members of our profession
in the days when Rome on her seven hills ruled the world.
Time will not permit us going into a study of the famous
lawyers of Rome, but we cannot refrain from briefly mentioning
some of the more famous lawyers and advocates whose opinions
and statements of law undoubtedly formed the basis for Justinian's Code, and whose lives and influence had such a marked
effect upon Roman life and history. The roster of the great
juris consults of Rome stretches from the Twelve Tables to the
reign of the Emperor Alexander S,,u.rius, in the third century
of the Christian era.
The line of jurists cited in the Pandicts of Justinian begins
with Aelius, Manilus and Brutu, who lived a century before
Cicero, and who are called the founders of the civil law of Rome.
Servius Sulpicius was a contemporary of Cicero, and was a model
of industry and learning. He was a pupil of Mucius Scaevola,
himself a master of the law. Of Cicero I need say nothing for
his reputation as a lawyer and orator is known to every school
boy, and his orations in defense of his clients will live forever
as classics. Marcus Antonius, the grandfather of Marc Antony,
the friend of Caesar, was <one of the most able and eloquent of
the older lawyers of Rome. Cicero described him as havingmade Rome the rival of Greece in oratory. Cupito and Labeo,
who lived under Augustus, were famous lawyers, the former
being a conservative leader and the latter a progressive.
We cannot close this list of the more famous of the Roman
juris consults without including the name of Papinian, who seems
by the universal consent of his contemporaries and successors
and of all students of Roman law to be assigned the highest
place among all juris consults. St. Jerome assigns to him the
same rank as interpreter of human law as enjoyed by St. Paul
as interpreter of the divine.
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It was during the days of the Roman Republic that we find
the greatest number of brilliant leaders in or among the juris
consults or lawyers. Then as now the leaders in what we would
designate the legal profession were more than great lawyers,
they formed and were the leaders of the masses struggling for
liberty. The late Chief Justice Edward White, in speaking of
the lawyers of the Roman Republic, says: "The founding and
preservation of the Constitution of. the Roman Republic upon
the solid foundation and principles of established law as in our
own Republic, was necessarily the work of lawyers, scientifically
trained to perform such patriotic service, and, with the passing
of the Roman Republic, and the principles of liberty and law,
that the best lawyers of Rome vainly struggled to preserve, ended
also the glorious age of the greatest lawyers of Rome. For five
hundred years following the overthrow of the Republic of Rome,
aside from Aemilius Papiniamus, or until the age of Justinian,
there appeared but a few great lawyers in Rome."
Before leaving the discussion of the ancient Roman lawyer,
I cannot refrain from again quoting from Chief- Justice White,
who said, "May the lawyers of our own country always maintain
the prestige that attached to.the Bar of Ancient Rome!
May
they be true now, as they were then, to the ethics of their brotherhood, and thus preserve the ancient dignity of their exalted
profession."
It had been my purpose to endeavor to bring to you some
thoughts concerning the origin of the advocate in France and to
attempt briefly to outline the growth of the practise of law in
our sister republic. Time, however, did not permit me to read
sufficiently of the history of the bar in France to justify my
doing so, even if your kind indulgence as to your time at this
meeting would have warranted it. For the present purpose it
will have to suffice to say that lawyers or advocates as such must
have existed, and the practise of law as a profession had been
well established long before the 13th century. For as early as
1.36o A. D. a book was written by one Jean Boutellier, in which
he deals with some prohibitions which had been found necessary
to place upon advocates in the practice of law in France. Among
the restrictions or prohibitions he lists the following:
i. He was not to undertake just and unjust causes alike
without distinction, nor maintain -such as he undertook with
trickery, fallacies and misquotations of authorities.
2.
He was not in his pleadings to indulge in abuse of the
,opposite party or his counsel.
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3. He was not to compromise the interests of his clients by
absence from court when the cause in which he was retained was
.called for trial or hearing.
4. He was not to violate the respect due to the Court, by
either improper expressions, or unbecoming gestures.
5. He was not to exhibit a sordid avidity of gain by putting
too high a price upon his services.
6. He was not to make any bargain with his client for a
share in the fruits of the judgment he might recover.
7. He was not to lead a dissipated life, or one contrary to
the modesty and gravity of his calling..
8. He was not, under pain and penalty of being disbarred,
to refuse his services to the indigent and oppressed.
These restrictions show us several things. First that human
nature has been much the same for centuries in that men have
been and are subject to the same weaknesses, and must be restrained to a greater or less degree. They also show that the
practise of law as such must have existed for many years in order
that the abuses aimed at could have arisen and become so notorious as to require such drastic restrictions. They also show
that the idea of canons of ethics for the Bar, and possibly the
Bench, are not of recent development. They would not need to
be greatly enlarged to cover the essential canons of the codes of
ethics of our own State Bar and of the American Bar Association.
In my search and reading, I have not been able to find any
authority willing to fix any definite date, as to about when there
arose in England a class devoting their time to advising those
accused as to their legal rights. But it seems quite evident that
shortly following the Norman Conquest came the beginnings of
the profession of the barrister.
The early legal procedure in England required that a litigant
appear before the Court in his own person and conduct his own
cause and in his own words. For one thing the notion of agency
is not of great -antiquity and is of comparably modem origin.
In the second place so long as the procedure is very infornal,
so long as the whole fate of a lawsuit depends upon the exact
words that the parties utter when they are before the tribunal, it
'is hardly fair that one of them should be represented by an
expert who *has studied the art of pleading. John may faiily
object that he has been summoned .to answer not the shrewd
Roger but the blundering Ralph, and if the latter cannot state
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his own case lie is not entitled to consideration. Gradually the
injustice of compelling the slow of speech and thought to match
wits alone with his keener antagonist gave rise to permitting a
litigant to bring into court one or. more friends with him. At
first he could only "counsel" with them before he pled his cause.
Later one of these friends or "counsel" was permitted to speak
for him. At first, however, the litigant was not necessarily
bound by what his counsel might say.
Down to about 1236 A. D. all suitors in England were compelled to appear in court in person, but after having personally
appeared could then be represented by an attorney or advocate,
provided the attorney was appointed for that purpose by Letters
Patent under the Great Seal or decree of Parliament. The King
of England as early as 1142 A. D. appointed attorneys throughout the realm to represent the crown in all matters in which the
King was an interested party. The growth and development
of the legal profession from that time on must have been .rather
steady, if not rapid, for in Pollock and Maitland's History of
English Law we read that before the end of the 13 th century
there already existed in England a legal profession, a class of
men who made money by representing litigants before the courts
and by giving legal advice.
By an Act of Parliament in 1236 it was provided that: "Every freeman which oweth Suit to the County, Tything, Hundred
and Wapentake, or to the Court of his Lord may freely make
his attorney to do suits for him." This, of course, referred
only to local courts, but by an act of Parliament passed in 1285
suitors in any court were allowed to be represented by attorneys.
Pollock and Maitland also say that King Edward in 1292
directed his justices to provide in every county throughout his
realm a sufficient number of attorneys and apprentices from
among the best, the most lawful and the most teachable, so that
the King and people might be well served. This shows that in
England by the close of the I3th century the courts licensed
-attorneys, and further that the attorneyg were chosen from the
better educated classes to the end that those appointed might be
better qualified to counsel and represent litigants.
Early in the 14th century we find the beginnings of well
dcdned means of special education for those desiring to practise
law for in 131o Liucoln's Inn was founded. Presumably otherInns of Law followed but of the Inns that have come down to
modern times no other seems to have been established until 1518
when Gray's Inn came into existence.
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I would like to briefly mention some of the leaders of the
legal profession who have helped-and in fact who have in so
large a measure shaped and moulded this beloved country of
ours even from the time of the settlements in Virginia and the
landing of the Pilgrim Fathers. on the rocky shores of what 'came
to be Massachusetts. Time will not permit this, however, even
had I the ability to properly eulogize those giant intellects who
framed and instituted this government of ours which in our time
has become the hope and leader of so large a part of the civilized
world.
It may be of interest to note in passing, however, that the
lawyer was not always a respected and honored personage among
the early colonists. We find that in 1633 the colonists of Massachusetts adopted a rule or law which barred all lawyers from
membership in the "Great and 'General Court" of the colony,
This body from which the members of our profession were
excluded was the Legislative body. What caused our Puritanic
forefathers to take this step I am at loss to understand. We are
told that history repeats itself, and we find that nearly three
hundred years later, lawyers in our own state legislature, while
not actually barred from membership, were deprived from participation in legislation so far as possible.
In the Colony of Virginia in 1645 a resolution or law was
adopted prohibiting lawyers from accepting fees. Just what
evil in the profession was sought to be curbed must be left to
your imagination. When we remember that tobacco at or about
that time formed one of the chief mediums of exchange it is
possible that some of the brethren had become too heavy smokers,
and that the regulation was a sort of Volstead Act.
As lawyers we have a right to a feeling of pride when we
stop to contemplate the accomplishments of the men who from
time to time have been the leaders of'our profession. We must
not, however, close our eyes or attempt to hide from ourselves
the fact that our profession has always been subject to criticism.
We are apt to think of the criticism aimed at lawyers as something new or of recent origin, not so, if that thought offers any
consolation. Hundreds of years ago the same or similar things
which are hurled at us now were said about the profession. The
chief faults with which we have been charged are wrangling,
encouraging litigation, making the worse appear the better, being
sophisticated, these have been the stock in trade of our critics,
of the moralist and satirist.
Richard de Bury, High Chancellor of England under Edward
III, said, "Lawyers indulge more in protecting litigation than

50

BAR ASSOCIATION OF NORTH DAKOTA

peace, and quote the law, not according to the intention of the
Legislature, but violently twist the words for the purpose of
their, own machinations."
Dickens in his Pickwick Papers held barristers and solicitors
up to ridicule under such names as Sergeants, Buzfuz arid
Snubbin.
Plato in his scheme of goverflment which he chose to style the
ideal Republic barred all lawyers. Sir Thomas Moore in his
ideal government to be established in his Utopia, and Bulwer in
his Coming Race have been pleased to exclude all members of
our profession from their imaginary Garden of Eden Commonwealths.
It is not my purpose to answer the critics of our profession,
for as a profession we need no defense. Individual members of
the profession by their acts induced either by the solicitations
of clients or actuated by greed may have committed acts which
have brought him, and through him our profession, under condemnation. The same, however, is true of every profession of
calling, and because you may find one hypocrite now and then
among the clergy, you do not condemn the ministerial profession.
Lawyers are as human as the clergy and our profession as a
whole as free from condemnation as the members of the other
learned professions.
I would answer our critics in the words of the great French
jurist Marlin, who said, in speaking of our profession, "The
origin of this profession is as ancient as the world itself. Wherever men have lived in society, there have necessarily been
lawyers, because everywhere ignorance has been the heritage of
the multitude, and has made them the victim of injustice and
tyranny. The wisest, the most enlightened and the most courageous of their fellow citizens have been lawyers, those to whom
the people have looked as their protectors and defenders, to
whose zeal and talents and intelligence those needing protection
have necessarily had recourse."
Let us then take pride in our profession and in the heritage
that is ours as members of the legal fraternity. Let us live up
to the high standards demanded by the ethics of our profession
assured that if we do no individuals or group of men can or
will be of greater service to civilization than the lawyers.
In conclusion may I urge a careful study of the important
part the members of our profession took in the formation of this
nation and the framing of our constitution? Such a study will
show the debt of kratitude due to our profession and will give
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us a little higher appreciation of what is required of us if we
are in this day to carry on the work which the members of our
profession so largely begun. Let us pledge ourselves and our
profession to repulse all assaults against the organic law of our
country framed by the leaders of our profession of a past century, in order that the right to liberty and the pursuit of happiness may ever be ours and the generations yet to come.
With the example of the great lawyers of ancient Rome in
their fidelity to the right and truth, may we as lawyers always
be true to that which is for the best, faithful to our clients,
courteous to our brethren, respectful to the courts and when
engaged in a righteous cause, may we fear not the criticisms or
frowns of the public, to the eiad that our fraternity may fulfill
its high calling, and that justice.may ever ,abide with us. Then
in the Words of the French advocate Merlin it may be well and
truly said that it will be far less necessary to the welfare of the
human.race "to have great painters, poets, historians and physicians, than to have great juris consults, who study the immortal
codes of duty, teach what is just and what is unjust, what is
permitted and what is forbidden, and instruct mankind in the
duties which they owe to themselves, to their fellowmen, to their
country and to God." (Applause.)
MR. LAWRENCE:

Gentlemen, I feel that you will agree with

me in saying that the address of the President was timely and
appropriate. I can imagine no subject more worthy of consideration than that which involves fundamentals or that which
has gone before and their thorough understanding and the reasons for them, putting in us that faith that ought to be in us to
serve our clients. May I on behalf of this meeting congratulate
you on your able and scholarly address, Mr. President?
(Applause.)
PRFSIDENT:

It is past the hour of adjournment now, but may

we be back here promptly at two o'clock this afternoon so that
we can finish the business before us?
AFTERNOON SESSION

Meeting called to order by President McIntyre at 2 P. M.
PRXSIDENTr: I don't think that the speakers of the afternoon
would feel offended should you men back there take your coats
off, if any of you desire to, if your shirts are clean. Mine isn't
so I will leave mine on. Our family wash was done late this
week and I have only two. shirts and one of them I have on.
Just make yourselves comfortable. We are not strangers but
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friends. The first thing on the program we will be entertained
by a bass solo by Mr. 0. A. Ringholm of this city. Mr. J. D.
Wilde will accompany him.
Mr. Ringholm sang several numbers, which were roundly
applauded.
We also have the pleasure of a solo by one who
PRESIDENT:
needs no introduction to those of you who have listened-in to
KFJM, Mr. Mikey Lynch of radio fame, Mr. Wilde at the piano.
(Applause.)
I will call attention again to the fact that we
MR. PRESIDENT:
are following the program as planned; that the item in the
Herald this morning, although made under our authority, is incorrect, and we are now back to the original program. This
means that Senator Walsh will speak this evening at the Epworth
Hall, diagonally across from the post office. Everyone is welcome and we would like to have a large audience. Tomorrow
night we Will hold the annual banquet at the Dacotah. If you
have not already obtained your tickets we would appreciate it
if you would.
In looking about for a program I happened to hear by
chance of an address given last year at the American Bar Association meeting, at one of the sections of that Association, by
one of our own men, one of our own citizens. This is a man
known to most of us, a man who has been in public office for a
number of years, and who, through the years of his service, has
shown increasingly each year his adaptability to his office, and
who has rendered a real service to the citizens of his State. I
have great pleasure in presenting to you at this time Hon. Frank
Milhollan who will address you on the nature and scope of the
Powers of the Railroad and Warehouse Commission. Mr. Milhollan.
POWERS OF RAILROAD COMMISSION
MR. MILHOLLAN:

Mr. President and members of the State

Bar Association:
I want to express to you my sincere thanks for the opportunity to be present on this occasion. When your Committee sent
me the invitation to address you, that invitation, I know, did
not come to me as an individual. It came to me as Chairman
of one of the most important commissions of the state, a board
charged with the duty of regulating the rates and service of
public service companies, which touches intimately such a vast
number of our people. As I have stated on other occasions, the
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subject-matter of the regulation of public utilities is so broad
that it is a difficult task to confine myself in a brief talk, with
such parts of it as I think would be of interest to lawyers. The
subject of valuation for rate-making purposes, involving as it
does a consideration of the original cost, the construction cost,
the cost of reproducing the property, the per cent condition, the
value of the stocks and bonds, the value of the service rendered
and other elements of value, is an intensely interesting one. Then
there are questions of going-concern value, working cash capital,
depreciation, franchises, indeterminate permits and a multitude
of others, any one of which would require more time to intelligently discuss than I am permitted to take today.
During the nine years that I have served as a member of the
Railroad Commission, it has been my duty to conduct hearings
and investigations in every section of the state. On these occasions I have had the privilege and pleasure of meeting a great
many lawyers. However, I have not heretofore appeared before a body of lawyers in this state, and I, therefore, want to
take this opportunity to discuss generally the nature and scope
of the powers and duties of the Commission, as well as some
of the problems that come before us.
Within the memory of most of us there has come a profound
change in social and business life. It has not come as revolution
-rather it has been an evolution. The change to which I refer
is due to the development of public utility service, such as electrical service, telephone and telegraph service, gas service, automobile transportation service, as well as modem railway service.
We accept these changes as a matter of course, yet only a comparatively few years ago our parents and grandparents were
lighting their homes and business places with kerosene lamps
and candles, and horse drawn vehicles were used for so-called
rapid transit.
Because of the development in the art of electricity, the advent of the automobile, etc., business concerns affected with a
public interest have appeared on every hand. The very nature
of these organizations, formed to serve entire communities rather
than to serve a small number of people, class them as public
utilities. Public welfare is involved in this service. The legislature of this state has wisely recognized the necessity of the
state regulating the rates and service of these utilities. Accordingly laws have been enacted delegating authority to the Railroad Commission to regulate rates, charges and practices of
those organizations designated as public utilities. Prior to the
year i919 the jurisdiction of this Commission to regulate extended largely to railroads, grain elevators, warehouses and cer-
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tain classes of telephone property. The members of the Commission were required to devote only a portion of their time to
the duties of the office. The i919 Legislative Assembly enacted
what is known as the "Public Utility Law". It places under the
jurisdiction of the Commission public utilities of every nature.
Subsequent legislation requires the members of the Commission
to devote their entire time to the duties of the office. Each
succeeding legislature has enacted new laws designed either to
extend the jurisdiction of the Commission or to give it broader
powers. For example, in 1925 seven laws affecting this Department were enacted, and the laws of 1927 contained nine new
measures. It would seem to be appropriate to refer briefly to
the duties of the Commission under existing statutes.
The Board has jurisdiction over railroad companies, express
companies, telephone and telegraph companies (of which there
are approximately iooo), electric light and power companies,
water, gas, steam heating companies, automobile transportation
companies, grain elevators, public storage warehouses, commission merthants, securities of public utilities, licensing railway and
steamboat agents and licensing ferries. It is also made the duty
of the Commission to appear and represent the state before the
Interstate Commerce Commission in all rate litigation in which
the state may be interested. It will, therefore, be seen that instead of being simply a Railroad Commission, the Board is a
Public Service Commission.
The combined valuation of public utility property in North
Dakota for rate-making purposes is nearly $4oo,ooo,ood. Our
Engineering Department has made appraisals of most of the
property in North Dakota and appeared before the Interstate
Commerce Commission last month to submit testimony relative
to the value of the North Dakota property of the Northern Pacific Railway Company.
Recent years have witnessed an unprecedented development
of electric transmission lines in North Dakota. It is not generally
known, for example, -that a million dollars will be expended in
constructing new transmission lines in the state this year, and
that another million dollars will be invested in generating plants
and equipment. In the year 1911 there were only seven miles
of electric transmission lines in the state. This was increased
slightly in 1918, and in 1921 the big development began until
touay there are approximately 1,975 miles of lines in the state
representing an investment in round numbers of $3,250,0o0. It
is not improbable that within a few years the entire state will
be served by not more than five electric companies, with connections maintained between the several systems.
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With the advent of the electric transmission lines rate revision as a whole has been downward and the service more efficient. It has heretofore been difficult for us to prescribe reasonable rates for small isolated plants and we have, therefore, encouraged the development of electric transmission lines, recognizing this as the only practical solution of high rates and inadequate service. However, the development of the electric transmission line has brought with it many new and perplexing problems, not the least of which is the question of inductive interference. Again, there will be many nice legal questions to be
answered, engineering and accounting problems to be solved
when the Commission approaches the task of testing the rates
and allocating the property of transmission line companies between cities and villages.
There is the further question of the struggle that has been
going on between companies for competitive territory. We are
not unmindful of the fact that there are broad questions of public
policy involved in these matters and we have endeavored to protect the public in all cases. There has been quite a scramble for
small, isolated electric utility properties, and in many cases the
prices paid for these plants have been far in excess of the cost
of- reproducing them. Public hearings have been held in many
instances and the purchasers have stipulated that the purchase
price has no relation to the value for rate-making purposes,
Still we must assume that the purchasers of these properties
expect to make a profit, either in rates or in securities. While
we cannot localize our views upon these important cases, but
must consider the service of entire districts, we must nevertheless establish rates only upon the fair value of the property used
and useful in furnishing service. We are interested also in the
extensive studies now being inade by national organizations into
rural electrification, and we hope that the time is not far distant
when electric transmission lines will furnish service at reasonable rates. to our farmers. There has been some development
along these lines, in North Dakota, but only to a limited degree.
By way of digressing, I may say that the problems of the
Commission are not unlike the problems of the man who had a
small son and who insisted on keeping in-the house at all times
a big yellow dog. Everywhere the father went he kept stumbling
over the dog and finally one day told the young man "I will give
you two dollars if you will get rid of the big- yellow dog," and
the son accepted his father's offer. Two days later he came to
his father and said, "I got rid of that yellow dog, father." And
the father said, "How did you do it ?" Said the boy, "I traded
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him for three pups." It seems that we no more than get rid
of one problem until a multitude are presented.
Automobile Transportation
The advent of automobile transportation has been one of the
outstanding developments of the past few years in the regulatory
world, a source of annoyance to the railroads, and increased responsibilities to commissions. Thus far no federal legislation has
heen enacted, though measures are pending in various forms.
From the best information available it appears that about 40
states now regulate motor vehicle transportation. That this form
of transporting freight and passengers is here to stay is evident
from the fact that the railroads themselves have entered the field
on a large scale and street railway companies are rapidly replacing their service by adding busses. While we do not feel that
the motor vehicle operated for hire has seriously affected the
revenues of the North Dakota carriers, its effect in more densely
populated areas is real and substantial.
Freight Rates
Probably the most important phase of the work of the Commission is in connection with the determination and fixing of
reasonable intrastate freight rates and in appearing before the
Interstate Commerce Commission advocating reasonable and nondiscriminatory rates on interstate traffic. With the exception
of lignite, about 9o% of all freight tonnage originating in North
Dakota moves to interstate destinations. In 1925 there were
8o,413 carloads of wheat of which 3,311,639 tons originated in
North Dakota, about 95% of which moved to points outside the
State. During the same year there were 28,497 carloads of lignite
of i,oi6,8oo tons originated in North Dakota of which .87%
moved between points within the State. Pursuant to a statute
enacted by the 1927 Legislature, the Commission is now actively
engaged in an investigation of the lignite rates.
There has never been a time in the history of the State or of
the United States for that matter, when there were so many
important freight rate cases pending befo'e the State and Federal
Commissions. It may be said that the freight rates on every
important commodity are now being probed in co-operative proceedings before the Interstate Commerce Commission and the
vali ous State Commissions. The investigations have already
extended over a period of several years and apparently will be
continued for another two or three years. The immediate cause
of these extensive investigations is a joint resolution passed by
Congress, known a the Hoch-Smith Resolution. This resolution
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declares agriculture to be the basic industry of the Nation and
directs the Interstate Commerce Commission to enter into a general investigation of all of the rates of the railroads in the United
States with the view of determining and establishing the lowest
possible lawful rates on products of agriculture, (including live
stock) compatible with the maintenance of an adequate transportation system. In accordance with the provisions of this
resolution, the Interstate Commerce Commission has entered
upon a general investigation and has assigned this investigation
as its Docket No. 17,000. Various commodities are given different sub-numbers; for example, the rates on grain and grain
products in the territory west of the Mississippi River and for
export are now being investigated under Docket 17,000, Part 7.
Two hearings have already been held, one at Dallas, Texas, lasting three weeks, and one at Wichita, Kansas, lasting six weeks.
Further hearings will be had at points in the northwest. Other
investigations under the Hoch-Smith Resolution include rates on
live stock, hay, agricultural implements, seeds, and all of the
less-than-carload freight rates. Undoubtedly the most important
proceeding affecting North Dakota is the one with respect to
the rates on grain and grain products because nearly 75% of all
freight tonnage originating in the State of North Dakota consists
of grain and grain products and the further fact that our rates
have been under attack for many years on the ground that they
are depressed. In a recent case, the Railroads filed with the
Interstate Commerce Commission new tariffs to become effective on August IO, 1925, proposing increases in the rates on grain
and grain products from North Dakota to terminal markets and
other points of over a million dollars a year. Upon protest of
our Commission to the Interstate Commerce Commission, the
tariffs were suspended and, after hearing, briefing, and oral
argument of the case, the Interstate Commerce Commission directed the Railroads to cancel the suspended tariffs. The amount
of work and the time required in properly presenting these cases
is tremendous. The Commission and the Attorney General's
office have joined in retaining the best talent available to assist
our Rate Department and other agencies in making a complete
showing before the Federal body. Under the provisions of the
Transportation Act the Interstate Commerce- Commission is
authorized and required to cooperate with the state commissions
in all matters affecting the rates and service. Accordingly the
Federal body has invited the states west of the Mississippi River
to appoint a committee of commissioners to sit throughout the
hearing and determination of the issues in these proceedings.
Both state and interstate rates are involved, as well as all export
rates in the United States.
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We appreciate the consideration that has been given by the
State Bar Association to legislation affecting the regulation of
public utilities. Many constructive measures advocated by your
Association have become law. On July I, 1927, the measure
requiring public utilities to obtain a certificate of convenience
and necessity before constructing any new property became a
law. Heretofore there was nothing to prevent a utility from
entering a field and duplicating service already adequately provided by another utility. The effect was to make it impossible
for either company to make a return and ultimately the public
would suffer through high rates and inadequate service. Under
existing statutes the granting of a franchise will remain in the
hands of the municipality, but the Commission is given the
power to determine, after hearing, whether public convenience
and necessity demands the construction of duplicating plants.
The first case brought before the Commission under this statute
was heard August i8th, at Kenmare. The issues raised in this
proceeding are most interesting and I would.like to refer to
the case briefly. In 1926 the Montana-Dakota Power Company,
a high-line concern, was authorized by the Commission to acquire
the electric property in Kenmare. A transmission line was later
extended to the city, electricity being generated at-a central plant
and distributed generally throughout the northwestern part of
the state. During the early part of this year the city of Kenmare granted a franchise to an individual, who agrees to construct and operate a plant locally. It develops that the MontanaDakota Power Company is operating without a franchise and the
city has ordered that company to remove its poles and wires
from the streets. The individual has petitioned the Commission
for a certificate of convenience and necessity. Naturally the
Montana-Dakota Power Company is resisting this petition, contending that the community is adequately served at reasonable
rates, and for other reasons. Obviously, one of the questions
raised is whether the Board of Railroad Commissioners may deny
the petition of a party who has been granted a franchise by a
municipality, if it should be proven that the community was already adequately served by another company, which later company is without a franchise.
The public is entitled to receive good and adequate service at
reasonable and noti-discriminatory rates. We believe experience
has demonstrated that the state is best able to determine these
questions. In the State of Wisconsin, where the rates of public
utilities, including uiunicipally-oWned properties, have been regulated by the State Commission for many years, the Supreme Court
in passing upon a case used the following language with respect
to the administratibn of the Public. Utility Act:
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"Nearly twenty years of regulation of utility rates by the
railroad commission has demonstrated the wisdom of the legislative plan of subjecting the rates of all utilities, whether publicly
or privately owned and operated, to the supervision and control
of the railroad commission aided by its staff of experts whose
accumulated knowledge with reference to the problems connected
with the fixing of rates has been one of the chief factors that has
stabilized rates in Wisconsin and tended to make just and reasonable both to the public and to the utility. The lack of such
expert technical knowledge on the part of those who acted for
municipalities in establishing rates before the passage of the
utility law was one of the chief reasons which led the legislature
to take the regulation of rates out of the hands of municipal
authorities and to vest that power in the commission. Successive
legislatures have expressed their approval-of this plan of regulation by the Commission through amendments extending the
powers of the Commission and perfecting the statutes providing
for the regulation of public utilities."
Students of public utility problems know that if rates do not
develop sufficient revenue to provide for proper maintenance,
service cannot long be maintained at the proper standard. If
the property is permitted to depreciate without prompt replacement the inevitable result will be poor service, and it means that
sooner or later. someone must pay-7and you and I know that in
the long run the public must foot the bill. Therefore, if we are
to have adequate service, either under corporate or private ownership, the public must pay prices for the service rendered which
will make the business reasonably profitable.
Influential organizations, such as the State Bar Association,
would, in our opinion, be taking a forward step and render a
great service by declaring in favor of a well directed program
of education to the end that our citizens may obtain a more
thorough knowledge and appreciation of regulatory problems and
the duties and responsibilities of fegulatory bodies. Obviously,
we should begin in the elementary grades of our public schools
where today the student acquires a knowledge of regulatory
problems that is meager and defective.
PRESIDENT: Before passing to our regular order of business
I want to say to you, Mr. Milhollan, and I am sure I am expressing to you the sentiment of the convention, in saying to
you that we appreciate your courtesy in taking the time and
trouble to bring this message and information to us. I feel that
it is a subject on which most of us have but very little real information. I don't know that you need to'go to lawyers as a
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class, but I think a body of attorneys is a good place to start ,in
as to matters of regulation of our public utilities.
May I add one more statement. I won't
MR. MILHOLLAN:
be privileged to be here tomorrow when your Committee on
Uniform Laws makes its report, but I received word yesterday
that the Committee on Uniform Laws meeting at Washington
has adopted the uniform public utilities act unanimously.
PRESIDENT:
We will order that Mr. Milhollan's address be
published in the minutes. We will now resume the business of
the convention and pass to the report of the Committee on Public
Information and Co-operation with Press, Mr. Cupler.
MR. CUPLER:
Mr. President, and members of the Bar Association. I notice the other day that I made a mistake in the
name of the famous Judge, the Judge who made himself famous
during the past year by holding for contempt certain newspaper
publishers who violated his orders in publishing photographs taken
during the trial of Richard E. Whittemore. I knew it was an
Irishman and I thought it was O'Brien but I find on checking
up that I was mistaken. His name i's O'Dunne.

The Committee on Public Information and Co-operation with
the Press, or some such title in the program, is really a committee
on Co-operation with the Press. The idea was obtained at a
conference of Bar Association delegates at the Philadelphia
meeting of the American Bar Association in 1924, and so that
some of you who may not be up to date on the subject will have
a better conception of what we are trying to get at I prefer to
read a portion of the written report or general report of the
Committee on Co-operation of the Press and Bar read at the
conference at Buffalo on August 30th, 1927, by Mr. Andrew
Sheriff, who is chairman, and on which committee the work
was mostly done by the chairman. He has done a wonderful
piece of work and such data as I have I have received from him.
In the attitude of the press of the country they realize their
duty to the commonwealth as well as the duty owed by the
Courts and lawyers to see that justice is fairly and impartially
administered and the false public sentiment is not aroused in
advance and that cases are not tried in the newspapers before
trial in court.
The purpose of the committee is best given in this language
taken from the resolution adopted at the Philadelphia meeting.
in July, 1924:
"It is the sense of this conference that the professions of law
and journalism have in common certain high duties of a public
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ch-tracter, which can be better performed if the two professions
are brought into closer contact, Through ,mutual helpfulness
there can come about a better understanding of the functions of
the two professions and the ethical conceptions which should
govern the conduct of their members."
The general subject is rather vague and the practical and
immediate results are difficult to list, but I am satisfied from
following Mr. Sheriff's work during the year that he and the
American Bar Association have made a very profound impression on the journals of the country, and the editors and newspapers have taken it up and are changing their ways and molding plans to cooperate with the Courts in seeing that newspaper
accounts of trials are moderate and sedate and not sensational
and that attorneys and partisans are not permitted to try their
lawsuits in the papers in advance of the court trial. I read you
an excerpt from an editorial which appeared in the Chicago Tribune, one that has violated the rules as much as other papers:
"Newspaper trials before the case is called have become an
abomination. The dangerous initiative that newspapers have
taken in judging and convicting out of court is jdurnalistic lynch
law.

..

. It is mob appeal.

Prosecuting attorneys now hasten

to the papers with their theories and confessions.

Defense at-

torneys do the same. Neither dare do otherwise. . . . The
Tribune has its share of blame in this. . . . General reform must

be undertaken or none at all.
gether. .

.

The nation's press must act to-

. It is a problem suitable for the American Bar

Association to take up. In conjunction with representatives of
the press a fair but stringent law could be devised."
That, I think, is typical of the editorial comment of the important newspapers of the country. The New York Times, especially, has devoted considerable space to the subject and wrote
up the case that was decided by Judge O'Dunne, which went to
the Supreme Court of the State of Maryland and was affirmed,
in which the editors of papers in Baltimore were fined for contempt of court for violating court orders, and a detective on the
police force of Baltimore was held guilty of contempt of court
for giving out an interview he claimed to have had with one of
the defendants in which one of the defendants is claimed to have
made damaging statements. Judge O'Dunne was confirmed by
the Supreme Court, and I have copies of that decision. If you
are interested a copy can be obtained from me. I have them at
my office. I took the pains to send a copy to all of the state
judges and federal judges in our state. Your President ap-;
pointed a committee and our report is on file. On that committee
Mr. Bak r and I were the active members. This year many
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other members have been added, of whom many were active in
their respective localities and conferred with editors of the daily
and weekly papers and educated the editors to do what we think
should be done.
REPORT OF COMMITTEE ON COOPERATION
WITH PRESS
The subject of cooperation between the Press and the Bar has
received the attention of the newspapers of the country and the
editorial comment has generally been favorable. The decision
of Judge O'Dunne of the Criminal Court of Baltimore, holding
newspaper publishers of that city guilty of contempt of court in
publishing photographs taken during the trial of Richard R.
Whittemore, and holding Captain Burns, chief of detectives,
guilty of contempt in giving to newspaper reporters, in advance
of trial, evidence claimed to be possessed against persons charged
with robbery, affirmed by the Court of Appeals of Maryland, in
the former case, January 21, 1927, focised the attention of the
Press on the subject and caused editors as well as prosecutors
to consider their duty to maintain the dignity of the courts and
aid in meting out impartial justice.
The concluding sentence of an editorial on the subject in the
New York Times of January 22, 1927, typifies the publishers'
comment:
"If a change for the better can begin with prosecutors, and
if clear and proper rules about publicity can be laid down by the
courts, there can be no doubt that reputable newspapers will make
every reasonable endeavor to comply with them."
Nationally the work of the Bar along this line is being carried
on through a committee of the Conference of Bar Association
delegates, a section of the American Bar Association, of which
Mr. Andrew R. Sherriff of the Chicago Bar is chairman, and we
refer you to an article written by him, which appeared in the
March issue of the Journal of the American Bar Association for
a report of the activities of that committee.
Your committee mailed to all judges in our state copies of the
opinion of the Court of Appeals of Maryland and of the editorial
in .he New York Times from which we have quoted. We also
appeared before a gathering of North Dakota editors called by
Mr. E. T. Cutter of Chicago, Superintendent of the Central Division of the Associated Press, and discussed the subject informally
with them.
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We have noticed few news items or comments in the papers
of our state during the year that incorrectly reported decisions
of courts or gave out a wrong impression of our profession. The
efficiency of the committee will be increased if members who
observe news items or editorials containing incorrect information
or reflecting upon the integrity of the profession or tending to
interfere with impartial trials, will report same to the committee.
As interest in the results sought by this committee increases,
we hope that there may be a member of the committee in each
county in the state, ready to confer with the publisher when
questions of propriety of any publication arises and keen to observe any infractions of the ethics that should regulate the conduct of the lawyer, the judge and the newspaper publisher.
Dated July 12, 1927.
A. W. CUPLER, Chairman, Fargo.
JOHN KNAUF, Vice Chairman, Jamestown.
GEo. A. BANGS, Grand Forks.
0. B. HERGSTAD, Minot.
F. T. CUTHBERT, Devils Lake.
D. S. RITCHIE, Valley City.
J. F. SULLIVAN, Mandan.
I may say that locally we have added to the functions of this
committee. While we have not made great progress to date
we hope that this committee will see to it that correct information
concerning the legal proof, concerning the courts and concerning the opinion of courts in deciding cases will be given out by
the press. We hope by arousing a feeling, a kindly feeling, on
the part of the press, to obtain that result by cooperation. We
also intend, I think, to have a member of the committee in each
city where a daily newspaper is published ana if possible in each
county where a weekly newspaper is published, who will impress
upon the publisher the idea of cooperation in the community and
go over copy that immediately concerns decisions made in the
courts, or concerns litigation, and to see that the news concerning such litigation shall be correct and accurate and not prejudicial
or partial.
PRESIDENT: There being no recommendations in the committee's report, a formal motion is not necessary. The full report will be in the published report of the meeting.

MR. STUTSMAN: I don't know if we all appreciate the importance of the work of this committee, but I for one feel its
tremendous importance. Mr. Cupler has been doing a great work
and it should be recognized and appreciation shown, and I move
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that a vote of appreciation be given Mr. Cupler as chairman of
this committee.
MEMBER:

Mr. President, I second the motion.

PRESIDENT:
You have heard the motion. Are there any remarks? If not, all in favor will signify by saying "aye". It will
be so ordered and I want to say, Mr. Cupler, that we all appreciate the work that you have done in the last two years.
PRESIDENT:
We will next hear the report of the Committee
on Comparative Law, of which Mr. Nostdal is chairman. Is Mr.
Nostdal here?

SECRETARY:

He is not here.

PRESIDENT:

Has he sent in his report, Mr. Secretary?

SECRETARY:

He has not.

REPORT OF COMMITTEE ON COMPARATIVE LAW
Your Committee on Comparative Law beg leave to report as
follows:
The Comparative Law Bureau of the American Bar Association was organized in 19o8 mainly for the purpose of studying
and comparing our Federal (National) laws with the laws of
foreign countries, that is, laws regarding commerce.
No great interest has been shown by the American Bar Association membership, generally, in the work of the Bureau, except on the part of those members particularly interested in trade
with foreign countries. We have searched the reports of the
proceedings of the American Bar Association for several years
back for report of work done by this committee but have failed
to find any such report, except for the year 1905 and that report
deals entirely with International Law and the importance of
"documentary uniformity", evidently referring to some standard
form of International "Bill of Lading".
The secretary's report for 1925 shows four persons in attendance at the 1905 meeting of the Bureau and for 1926 there
were three persons present. The report does not show whether
or not this included the officers.
0
The Comparative Law Section of the Bar Association of
North Dakota was created by action of the Executive Committee
in 1924 and was later adopted by the Association. Its purpose
is defined as follows:
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"The Comparative Law Section shall consider the matter of
laws of this state as compared with the laws of other states,
foreign or domestic, and make reports when and where our laws
may be improved."
Without question there are a number of laws on our statute
books that could be "improved", but how is the improvement to
be accomplished when our legislature persistently refuses to adopt
any of the recommendations made by this Association or its
committees? No doubt valuable information can be obtained by
this committee for the members of the legal profession in this
state by comparison of our laws with the laws and judicial interpretations of statutes concerning same subject matter in other
jurisdictions. This, however, would require a great deal of time
and also an appropriation of sufficient funds to carry on the
work. It is a work that will require years of effort and the
work will increase as the number of laws increase. As this
committee has had no funds at its disposal and the time has been
limited we regret to report that very little work along the lines
contemplated has been accomplished.
We Would recommend that a reasonable sum be appropriated
for use of the committee for next year.
Respectfully submitted,
L. R. NOSTDAL,
Chairman.
(This report was received by mail during the session.)
PRESIDENT:
The next is the report of the committee on Local
Bar Organizations by Mr. Cuthbert, chairman. While we are
waiting for Mr. Cuthbert we will take up the report of the Committee on Law'Enforcement, Mr. Iver A. Acker, chairman. Mr.
Acker is sick at the present time and is unable to be present. I
understand that he has filed the report with the secretary. Here
is Mr. Cuthbert. Mr. Cuthbert, we will hear your report.
MR. CUTHBERT:
Mr. President:
in writing so as to make it brief.

I have drafted the report

REPORT OF COMMITTEE ON LOCAL ORGANIZATION
As Chairman of the Committee on District Organizations, it
is my duty to submit a report.
The officers and members will recall that I was appointed
chairman of this committee two years ago. In the spring of
1926 I commenced active work on the organization of district
associations by correspondence with the various members of the

66

BAR ASSOCIATION OF NORTH DAKOTA

committee and attorneys whom I thought would be interested who
were not members of the committee. I had the matter proceeding, as I thought, with good prospects, when I was suddenly taken
ill, and the matter remained in statu quo. I, however, did not
remain in statu quo, but remained in the hospital for a great
number of weeks and confined to my home for the balance of
the year.
Prior to my illness the Minot district was organized, including Ward, Bottineau and McHenry counties. I had the pleasure
6f attending the organization meeting at Minot, at which more
than sixty members of the bar were present. A very enthusiastic
meeting was held, officers elected and committees appointed.
From information received since, I believe this organization is
functioning properly and profitably.
Upon my return to practice this spring I again took up the
work where I had left off, and have accumulated quite a voluminous correspondence, with the following success: The Williston district was organized during the spring, taking in the counties of Williams, McKenzie and Mountrail, with the possibilities
of adding Divide, Burke and Renville. The Hon. Frank Fisk
was elected president and John J. Murphy secretary. The report
made to me would indicate that a good healthy organization was
established in that district.
The organization of the Third District was made at a meeting
held in the City of Oakes on the 25th day of August, 1927. This
district includes the counties of -Dickey, Sargent, 'Richland, Ransom, La Moure, Emmons, Logan and McIntosh, and corresponds
With the counties of the Third Judicial District. The Hon. W. S.
Lauder of Wahpeton was elected president, and J. A. Heder,
Esq., of Wahpeton, secretary-treasurer. A very representative
gathering of the lawyers of that district, was present, and bylaws. were adopted and appropriate committees appointed. This
organization seems to be equipped to carry out valuable and useful service for themselves and also for the bar at large.
The District Bar Association, embracing the Lake Region, was
organized on the 30th day of July, 1927, at a business meeting
held at the office of Sinness & Duffy, in the City of Devils
Lake, followed by a social meeting held at the Country Club.
This district organization embraces Ramsey, Benson, Nelson,
Ca7.alier, Towner and Rolette counties. All of the counties in
the district were represented by members of the bar excepting
Rolette. A Very enthusiastic meeting was held. F. T. Cuthbert
of Devils Lake was elected president, and Mack V. Traynor of
Devils Lake was- elected secretary-treasurer. By-laws were
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adopted providing for a vice president from each county excepting where the president resides, and the vice president together
with the president constitute an executive committee.
An invitation was extended on the part of the bar of Langdon
to hold the next meeting at that city, which was accepted, the
meeting to be held the last week in September or the first week
in October-to be definitely determined by the executive committee.
I regret to report no further organizations, though I have
endeavored strenuously to bring about a complete organization
for the state. I have endeavored to leave it, so far as possible,
to the various c6unties as to what district organization they preferred to be connected with, disregarding judicial district lines.
I recommend that this committee be made a permanent committee. I- do not mean that the same members be retained, but
that the committee as a committee be retained, as I feel satisfied
it is necessary to have a supervising committee if the organizations
are kept properly functioning. Like all other good work, constant supervision and encouragement is essential and necessary.
I am convinced the district organizations can be of great benefit
to the bar of the state, and particularly dealing with the concrete
problems which concern members of the bar, which can be 'hetter
solved by the district organizations than by the more cumbersome state organization.
In conclusion, I wish to report that I have had the best. o
response from the other members of the committee, and they
have actively assisted me in attempting to organize the state. It
goes without saying that there have been discouragements, but

I believe that these can be overcome and the state organized wthin the next year.
Respectfully submitted,
F. T.

CUTHBERT,

Chairman.
What is your pleasure, gentlemen, with regard
PRESIDENT:
to the. recommendations?
MR. WINXMAN:

I move that the report of the committee be

adopted.
. PRESIDENT:

It has been moved that the report be adopted. Is

there a second?
MEMBER:

I second the motion.

PRESIDENT: Are there any remarks? Before I put the motion I want to express to Mr. Cuthbert my appreciation of his
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work which he started last year. Are there any remarks on the
motion.? If not, all in favor of the adoption may signify by
saying "aye". Motion carried.
I have a letter here I would like to read to you, first becaus(
I agree with the recommendations of the letter, and secondly,
because it comes from one of the most active attorneys and most
faithful members of the Association, who, because of busirness
matters, is unable to be with us.
LETTER FROM MR. DIVET
W. A. McIntyre,
Grand Forks, N. D.
My Dear McIntyre:
It looks as though business engagements were going to prevent my being at the convention either day. This I regret and
extend my best wishes and the hope that a successful session
will be enjoyed.
If present, I would have brought before the meeting the question of necessity of taking some action looking toward the early
production of a digest of the state decisions since the third volume
of Hill. We are ten years, and if I count fight, seventeen volumes
behind our court decisions. The situation is intolerable. I have
asked the L. R. A. Co. for information as to when another volume may be expected but had no satisfactory assurances. I think
a committee should be appointed to take the matter up, and exhaust every effort to obtain the publication of a digest of the
decisions as far as published, with the force of the association
action back of it, and with a view to taking up ourselves the
undertaking of getting out a digest if satisfactory assurances
cannot be obtained from any publishing company.
I remain,
Very truly yours,

A. G.

DIVET.

Gentlemen, are there any suggestions, or any action you wish
to take upon Mr. Divet's letter.
I move that the subject be referred to the
MR. ADAMS:
executive committee; that the recommendations and suggestions
therein contained be referred to the executive committee with
power to act.
MR. PRESIDENT:

Mr. Adams has moved that the recom-

mendations and suggestions contained-in the letter be referred
to the executive committee with power to act. Is there a second
or further or othee motion?
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I second the motion.
Are there any remarks on the motion?
not those in favor of the motion will signify by saying "aye".
is carried.
MR. STUTSMAN:
MR. PRESIDENT:
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We will now listen to the reading of the report of the Committee on Law Enforcement of which Mr. Iver A. Acker is
chairman. Mr. Acker has been ill more or less for the last few
weeks. Will you read it, Mr. Secretary?
MR. WEN-ZEL: I am sorry to inform you that I have not received the report from this committee.
PRESIDENT: Please read the report of the Legislative Committee, Mr. Secretary.

REPORT OF COMMITTEE ON LEGISLATION
Your Committee on Legislation consists of fifteen members,
and is widely scattered over the entire state. Due to this latter
fact it has not been possible to hold a meeting of the members
of the committee. Consequently this report has been prepared by
the chairman after getting such suggestions as he was able to
get through correspondence with the other members of the committee. Ten members of this committee were members of the
last Legislative Assembly. This committee gave its best efforts
and worked diligently during the last Legislative Session, to carry
into effect the recommendations of the State Bar Association
made at its annual meeting held at Bismarck in September, 1926.
Your committee feels that considerable progress was made. The
members of this committee served upon the committees on judiciary of the House and Senate, and a large percentage of all of
the proposed legislation passed through their hands as members
of these committees, and consequently the members of your Coin-.
mittee on Legislation not only endeavored to carry into effect
the recommendations of this association, but we feel they performed valuable services to the state in promoting good legislation and in opposing vicious legislation. There ought to be a
larger number of members of this Association in the Legislature.
The few who are now members are so constantly called upon
to assist lay members in their work, that they are overwhelmed
with work and are unable to give to much proposed legislation
that care and attention whichi its importance demands. There
is always some opposition developed in the Legislature to legislation proposed and fostered by the State Bar Association; some
members evidently being under the mistaken impression that the
lawyers are proposing the legislation in their own interests, rather
than for the public welfare. We think there was less opposition
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to recommendations of the Bar Association at the last session,
than in former sessions. The same was true of recommendations
of the State's Attorney's Association looking toward an improved
administration of the criminal law. This is a hopeful sign, for
if some of these matters are ever to be corrected, it is-going to
be done by lawyers and not by laymen. If your committee has
overlooked any of the matters referred to it by this Association,
such oversight has not been intentional but was due to lack of
time to properly prepare and present such matters for legislative
action.
Recommendations of State's Attorney's Association
The report of the State's Attorney's Association, made to the
Bar Association last year, embodied eighteen recommendations.
Upon motion the State's Attorney's Association was made a
committee of the convention for the purpose of considering the
report. After. some discussion the report was referred to the
Committee on Jurisprudence and Law Reform, 4nd on the following day this latter committee made its report in which it reported favorably upon seven of the eighteen recommendations.
These seven were:
i. Amendment of the statute defining the crime of conspiracy to make one who conspires to commit a misdemeanor
guilty of a misdemeanor, and one who conspires to commit a
felony guilty of a felony.
2. Amendment of the statute relating to peremptory challenges in criminal cases to give both the state and the defendant
an equal number of such challenges.

3. The adoption of a statute repealing the present law providing for the so-called double barrel affidavit of prejudice in
criminal cases and providing where an affidavit is filed against
the judge and county, that a new judge be called in to determine
whether or not a change of venue should be granted.
4. Adoption of a statute definitely limiting the time in which
appeal in criminal cases shall be completed and permitting the
extension of such time by the Supreme Court only on application
of the defendant with notice to the State.
5. Adoption of a statute authorizing a jury commission in
each county to select persons qualified for jury service in lieu of
the present method.
6. Amendment of the statute relating to State's Attorney's
contingent fund, to compel the county commissioners of each
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county to set aside annually for the use of the State's Attorney's a
reasonable minimum fund to be fixed by law, based on the population of the respective counties.
7. Amending the present compulsory school attendance law
by providing that the children of school age may be excused from
attendance by the County Superintendent upon the recommendation of the School Board instead of placing the duty to determine
whether or not the work of such child is necessary to support
a family upon the State's Attorney.
The Committee on Jurisprudence and Law Reform conditionally recommended one other recommendation of the State's
Attorney's Association, viz:
The enactment of a law to aid in the prevention of automobile
thefts and the apprehension of automobile thieves in North Dakota. They recbmmended the adoption of the uniform motor
vehicle registration act as approved by the American Bar Association. The Committee on Jurisprudence and Law Reform
recommended favorably the passage of such an act if it could be
gotten- in proper shape.
The report of the Committee on Jurisprudence and Law Reform was adopted by this Association as to these eight recommendations of the State's Attorney's Association.
Of these eight recommended by this Association, six were
enacted into law by the last Legislative Assembly.
The six enacted into law were the following:
i. Providing for an equal number of challenges in criminal
cases to the state and to the defendant.
2. Uniform motor vehicle registration and auto theft law.
3. Repeal of so-callod double barrel affidavit of prejudice
in criminal cases.
4. Limiting the.time of appeal in criminal cases by shortening the time of appeal from six months to three months.
5. Providing for a minimum State's Attorney's contingent
fund.
6. Placing the matter of determining whether a child's labor
is necessary to aid in supporting the family, upon the County
Superintendent instead of upon the State's Attorney.
The two recommendations that failed were:
i. The jury commission bill.
2. The bill defining conspiracy.
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The jury commission bill was defeated primarily because many
of the legislators felt that it was placing the matter of selecting
a jury in too few hands and that a small jury commission might
much more easily be influenced than the large number of boards
now participating in the selection of persons to serve upon the
jury.
The bill defining conspiracy was defeated because it was
deemed to be too broad and too comprehensive in its scope and
many legislators feared it might be frequently abused.
The ten recommendations Of the State's Attorney's Association not approved by the Committee on Jurisprudence and
Law Reform were on motion referred to the Standing Committee
on Legislation without recommendation.
These were considered by your committee and some of them
enacted into law with some modifications.
The following acts designated to strengthen the enforcement
of the criminal law and to speed up the administration of justice
in criminal cases were passed:
I. Chapter 219, providing for joint trials in criminal cases,
where two or more persons are jointly charged with a crime,
subject to the power of the court in its discretion to order separate trials.
2. Chapter 126, providing heavier penalties for repeaters
who violate the criminal law.

3. Chapter 125 authorizing the Supreme Court to order a
special term of the District Court in any county of the state when
in its judgment the ends of justice require it, and to designate
one of the District Judges in the state to call and preside at such
term.
4. Chapter 216 requiring the Clerk of the District Court
to certify and transmit to the Clerk of the Supreme Court, a
notice of appeal, etc., within ten days after an appeal ' has been
taken in a criminal case.
5. Chapter 217, already referred to, limiting the time of appeal in criminal cases to three months.
6. Chapter 220 requiring the defendant in misdemeanor
cases to pay the cost of a transcript in preliminary hearings, when
defendant demands that the testimony be taken down, except
when he shows that he is financially unable to pay the cost
thereof.
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The report of the Committee on Public Utilities adopted by
this Association last year recommended among other things:
I. Repeal of the law fixing rates on lignite coal, and placing
the matter of determrining and regulating such rates in the hands
of the Board of Railroad Commissioners.
This act was passed and approved.
It also recommended an amendment to the Workmen's
Compensation Act to permit an appeal to the courts to be taken
in all cases, whether the decision of the bureau awarded compensation or denied it. Under the old law, which is unfortunately the law still, an appeal is permitted only when the bureau denies
the applicait for compensation the right to participate in the
fund at all.
2.

The last Legislative Assembly amended this law to permit an
appeal in all cases, but the bill was vetoed by the Governor, who
characterized it as an ambulance-chasing lawyer's bill. And so
we will still have for another two years the decisions of an administration board placed above the power of any court to review
them.
As you all know the last Legislative Assembly provided by
law for the creation of a judicial council as recommended by
this association at its last annual meeting.
We regret to report the defeat of the bill to give Supreme
Court Judges and District Court Judges a much needed and much
deserved increase of salary. But the view of many legislators
was that financial conditions in this state at the present time
would not justify any increase in salaries of any public officers.
For this reason the bill was defeated although it was generally
recognized that these salaries as now fixed are too low.
Upon the whole your committee feels that it can report that
substantial progress was made.
JOHN W. CARR,

Chairman.
PRESIDENT:

I didn't realize that this matter about providing

for appeals from the Workmen's Compensation Bureau was in
there, or I should not have asked the Secretary to read it.
SECRETARY:
That portion caused me no embarrassment, Mr.
President. I happened to be the lone member of the Bureau who
supported the bill.

PRESIDENT:

report?

What is your pleasure with reference to the

I don't know if any motion is necessary.

It will be
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filed. May I state that we received a very hearty response from
the lawyer members of the Legislature, and there were quite a
number last year. They cooperated very nicely with the officers
and committees of the Association. I think they did their full
part, with possibly one exception and that is not worth noting,
and generally worked hard for bills recommended by the Association.
MR. Goss: It seems to me it is as comprehensive and
thorough a report as we have had from any committee. It shows
the immediate and true effect of the opinion of the Bar Association upon the Legislature of the State. In that respect we
can congratulate ourselves as a Bar Association as to our importance and I take pleasure in moving the adoption of the report.
PRESIDENT-:

Is there a second?

MR. STUTSMAN:

PRESIDENT:

I second the motion.

Are there any remarks?

please say "aye". (Aye).
report is adopted.

If not, those in favor

Those opposed please say "no".

The

Next is the report of the Committee of Ethics of Bench and
Bar, of which Judge Pollock is chairman. Have you the report
of that committee, Mr. Wenzel?
MR. WENZEL:

I have received no report of that committee,

Mr. President.
PRESIDENT: The Committee on Internal Affairs will report
tomorrow. Mr. Fred J. Traynor is chairman and he could not
be with us today. It is a very important committee. We will
take up the report of the committee of which Mr. John H. Lewis
is chairman, namely that of Powers, Terms and Salaries of
Judges. Mr. Lewis.

MR. LEWIS:

Mr. President:

The difficulty with these com-

mittees, as you all know, is the distances in this State. That
makes it difficult for the committee to get together. The committee did the best it could but to my mind this difficulty would
be minimized by calling a committee more or less localized, but
it was impossible to do away with that difficulty. This committee had one meeting and I carried on a certain amount of
correspondence but it became necessary for the chairman to write
the report in as fair a method as he could to the best of his ability. The recommendations the committee makes are only those
which have substantially unanimous support. It is a committee
charged with an important matter and it is not surprising that
there is a difference of opinion aiong the members.
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REPORT OF THE COMMITTEE ON POWERS, TERMS
AND SALARIES OF JUDGES
This committee has held one meeting and discussed the situation in a preliminary way. It is hoped to hold another meeting
before the session of the State Bar Association, at which meeting,
when and if called, all members are requested to make a strong
effort to be present. In the meantime, the members are requested
to send the undersigned chairman, not later than July 25th, and
preferably upon receipt of this letter, their views on the following points, either in agreement or disagreement with the tentative conclusions of those members of the committee present at
the first meeting, and their definite views about the matters on
which the members present at the meeting were unable to come
to a substantial agreement.
Powers. There appears to be a tonsiderable disagreement in
the committee on this subject. The members who met together
there agreed that the recent statute, taking away from our district judges power to direct a verdict, ought to be repealed. They
feel that it is too difficult to frame any intelligent issues to submit to a jury, in cases where, prior to this statute, a verdict would
undoubtedly have been directed, and that it is unjust to make
the parties, who would otherwise have received the directed verdict, pay the costs of a transcript in order to move for a judgment notwithstanding the verdict.
The views of the committee are at variance in regard to giving
judges the power to comment on the evidence. Those who do
not wish to see this power given, admit in theory they ought to
have such power, but give as their opinion that a power which
may safely be lodged with judges appointed for life, as in the
federal court, may not safely be given to judges elected for short
terms, and inevitably more or less subject to the exigencies of
politics.
There is also a disagreement as to the desirability of lessening the amount of our legislation as to procedure, and leaving
those matters to be dealt with by court rules. Some of the committee feel that such a change would make for greater simplicity
of administration, while others feel that it would be unnecessary
and dangerous.
Terms. The members of the committee attending the meeting seemed generally inclined to feel that the ideal tenure of
judges was for life, -with appointment instead of election, but
felt certain that no such method could at this time be obtained
by law in this state. Such members were unanimous in recoin-
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mending that a constitutional amendment or amendments be
passed fixing the terms of supreme court judges at ten years and
district court judges at six years.
Salaries. With one exception the committee was unanimous
in favoring increase of judicial salaries. It was pointed out that
the salaries have remained as before for a long time, while the
cost of commodities in general, and therefore the cost of living,
has approximately doubled since the beginning of the war. It
was also suggested that men who take judicial positions, see
their law practice disrupted and find it extremely difficult to
get back into the practice after they leave the bench. The members felt that there ought to be substantial increases in judicial
salaries, at least proportionate to those which have been made in
the salaries of the federal judges. One member, who was not
present at the meeting, but stated his views in a 'letter, thinks
that the salaries now paid are at least high enough, and large
enough compared with the income of lawyers and farmers.
Please let me have your views on this matter at the earliest
possible moment, that the committee may be able to prepare its
report as soon as may be.
JOHN H. LEWIS,
Chairman.
The committees makes three recommendations. That the
statute taking away from the district courts the power to direct
a verdict shall be repealed; that the Constitution be amended
fixing the term of the Supreme Court judges at ten years and
the District Court judges at six years, and that a bill be passed
granting the Supreme and District Court judges a substantial
increase of salary.
MEMBER:
PRESIDENT:

Mr. President, I move the adoption of the report.
You have heard the motion, is there a second?

MR. WINEMAN:

I second the motion.

PRESIDENT:
The adoption of the report carries three recommendations which Mr. Lewis enumerated; the repeal of the
statute taking away the power of the district court to direct a
verdict; requiring a constitutional extension of the term of district
co..rt judges to six years and of the supreme court to ten years;
and a bill-by the legislature increasing the salary of judges. Are
there any remarks on the motion? If not, you have heard the
motion and those in favor, will signify by saying "aye". Those
opposed. The "ayes" have it.
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We will take up at this time the question of the amendment
of the constitution and by-laws of the Association. Mr. Secretary, have you the amendments there? If you will outline them
I believe it will save us time. While Mr. Wenzel is getting things
lined up I wonder if Judge McKenna will give us the report of
his committee so that we will have time tomorrow morning to
take up other matters. Mr. McKenna is chairman of the Committee on American Law Institute.
MR. McKENNA: Mr. President and members of the Association: I regret extremely to have to say to you that it was
impossible for me to attend the meeting of the American Law
Institute held at Washington, D. C. The only representative of
our State was Dean Cockerill of the Law School. It is naturally
quite expensive to anyone to make that trip annually. I wish
that it might be possible for our Association to in some way permit a member of this Association to be present annually in Washington at this meeting because it is, in my humble opinion, the
greatest work that has ever been undertaken in the United States,
if not in the world. In connection with the re-stating of the
common law the American Law Institute is very anxious to have
the cooperation of the Bar Associations. And it seems to me
that if our Bar Association could afford to send a member annually to meet with the Institute it would help in presenting the
work with more interest to your Association than we can do
simply from the reports we get.
REPORT OF COMMITTEE ON AMERICAN LAW
INSTITUTE
Your Committee Begs Leave to Report: That the American
Law Institute has now rounded out the first four years of its
very active and useful existence, and held its fifth annual meeting in the City of Washington on May 12, 13 and 14 of the present year. There is a natural interest and curiosity among the
members of the bar as to how far the work of the Institute has
progressed, what new activities it has undertaken, and when a
final completion of any of the topics upon which the work of
'The Restatement' has begun, may be expected.
Your committee is pleased to report rapid and substantial
progress. There was presented for analysis, criticism and discussion at the 1927 annual meeting of the members, the following:
In Contracts, Samuel H. Williston Reporter.
Restatement No. 3-45 new Sections dealing with:
(a) Contractual Rights of Persons Not Parties to the
Contracts
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(b)

(c)

Assignment of Contractual Rights

Delegation of the Performance of Contractual Duties
or Conditions
Also an Accompanying Volume of Commentaries

In Torts, Francis H. Bohlen, Reporter.
Restatement No. 3-57 Sections dealing with:
(a) Defense of the Actor's Interest in Retaining Possession
of Real or Personal Property
(b)
Forcible Entry
(c)
Forcible Taking of Personal Property
(d) Arrest
Also an Accompanying Volume of Commentaries.
In Agency, Floyd R. Mechem, Reporter.
Restatement No. 2-85 Sections dealing with:
(a) Termination of Authority
(b> Apparent Authority
(c)
Power Given as Security
(d) Consent that a Sub-Agent May Act
Also an Accompanying Volume of Commentaries
In Conflict of'Laws, Joseph H. Beale, Reporter.

Restatement No. 3-2o6 Sections dealing with:
(a) Status, including Marriage, Legitimacy, Adoption and
Custodianship
(b) Foreign Corporations
(c)
Property
Also an Accompanying Volume of Commentaries
These tentative drafts of the Restatements represent more
than one-third of the entire subject of Agency and the subject
of Contracts, and more than one-half of the subject of Conflict
of Laws. Torts is, of course, a much more extensive subject
than any of the others, and will take more time and space.
The Executive Council of the Institute; to expedite matters,
and to shorten the time in which the parts of the Restatement
may be issued and in the hands of the Judiciary and Bar for use,
requested the- Carnegie Corporation to increase the amount of
the annual budget and appropriation for the work, and this has
been done so that the Institute now receives annually $i4o,ooo.oo,
instead of $i io,ooo.oo as formerly. This does not mean ,that
the original gift of $i,o75,oop.oo

has been enlarged, but merely

that it will be paid out in a shorter space of time.
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This increased annual allowance permitted the Council to
broaden the work and employ more Reporters, so accordingly
Prof. Harry A. Bigelow of the University of Chicago is now engaged in preparing a preliminary report dealing with the scope
and classification of the subject of Property, while Mr. Austin W.
Scott of Harvard, the recognized authority in the United States,
will prepare a Restatement of the Law of Trusts. The subject
of Trusts is much less extensive than any of the subjects heretofore undertaken, and we may look forward with reasonable
confidence to the completion of the entire subject in three years.
Remarkable advancement has also been made by Prof. William E. Mikell and Edwin-R. Keedy on The Model Code of
Criminal Procedure, and it is anticipated that the draft of the
Code covering all matters down to Trial can be made public
shortly after the first of January, 1928. The preparation of
this code has been made possible by the generosity of the Laura
Spellman Rockefeller foundation.
The Code of Criminal Procedure is the preparation of a proposed statute for adoption by the legislatures of the various
states. It differs radically, therefore, from the primary and the
principal undertaking of the Institute, namely the restatement of
the existing common law. The reporters, Professors Mikell and
Keedy are aided by a group of advisers composed of Chancellor
Hadley of Colorado, Judge Harry B. Olson of Chicago, Judge
Nott of New York, William S. Forrest of Chicago, Henry L.
Stimson of New York, John Barker Waite of the University of
Michigan, Tyrrell Williams of Washington University, and Justin
Miller, formerly of the University of Minnesota, now of the
University of California. They have been engaged in the preparation of that part of-the Code which relates to Arrest, Bail,
Preliminary Hearing and Indictment. It is ardently expected
that this proposed Code will do much to simplify and unify the
criminal procedure of the United States.
The Restatement of the Law of Business Associations, including Partnerships, Corporations, etc., under the direct supervision of Dr. William Draper Lewis, director of the entire work
of the Institute, is rapidly forming into shape, preliminary drafts
have already been submitted to the Council for examination, and
it is hoped that the Restatement of this topic will be ready to
present to the convention at its annual meeting in i92$.
The American Law Institute is still very anxious to secure
the cooperation and assistance of all Bar Associations. Twenty
states have appointed committees to study and Jollow the work
of the Institute, some have appointed separate committees On
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each subject undertaken for restatement. The cooperation of
the Bar Associations has already materially assisted in calling
attention of members to the desirability of procuring copies of
the tentative drafts, and has resulted in the sale of 4,154 sets
during the past year, exclusive of 6,751 copies which have been
sold to law students for use in connection with their school work.
The Council still feels that it is imperative that they receive
more sugges tions and criticisms from the members of the Bar
at large. Personally we feel that we shall not obtain this criticism unless we can devise some plan which will stimulate the
various committees which have been appointed by the state and
local bar associations. Several plans have been suggested. One
which seems to have met with some approval is, that the committees appointed by bar associations in several adjoining states
meet at some central location and devote two or three days to a
discussion of all the tentative drafts so far published on some
one subject, as Contracts or Agency; if possible, the reporter or
one of his principal advisers or the director to be present on these
occasions. Your committee suggests that the North Dakota Bar
Association take the lead in the northwest by adopting resolutions
looking toward the holding of such a joint meeting in this state.
You will recall that the American Law Institute grew out of
a movement originating in the Association of American Law
Schools, for the purpose of making careful study and inquiry
into the uncertainty, complexity and lack of unity and agreement
in American Law and American Decisions, and which resulted
in the preparation and submission of a report to a large and
representative gathering of judges, teachers and lawyers in
Washington, D. C., in February, 1923, and at which meeting this
Institute was incorporated and organized for perpetual existence.
That its aim is to prepare a restatement of the common law, a restatement of the common law of England and the United States,
to promote the clarification and the simplification of the law
and its better adaptation to social needs; to secure the better
administration of justice, and to encourage and carry on scholarly and scientific legal work. Not that this restatement of the
law shall be adopted by the legislatures of the various states as
a code; but that it may retain the flexibility and universality of
the common law, and that the work shall be so preeminently well
done that it shall be accepted by the bench and bar of the United
States as persuasive authority; that the moral force of the lawyers
and judges of the entire country shall be behind it, and so that
he who disputes it shall have the burden of proving that it is
inconsistent or erroneous. The work thus far done has been so
carefully, so methodically, so splendidly done, that it gives faith
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and hope that the dreams of the founders of the Institute will
be fully realized, and that the future generations will have cause
to be grateful to these men of tremendous vision, who by their
time and energy and money and prodigal giving of talent and of
self, will have made possible this great work. If the 48 states
of this great union can be brought to a uniformity of view and
decision upon the fundamental principles of the common law
through the instrumentality of this voluntary association of lawyers, then succeeding generations will have occasion to be grateful
for the work which we have so heroically undertaken, and which
we hope will be carried to a glorious close.
Respectfully submitted,
GEO. M. McKENNA, Chairman, Napoleon,
0. P. COCKERILL, Vice President,
W. L. NEUSSLE,
GEO. A. BANGS,
ROGER W.

COOLEY,

W. S. LAUDER,
A. M. CHRISTIANSON,

C. W. BuTTz,
EMIL Scow.

You have heard the reading of the report. What
PRESIDENT:
is your pleasure, gentlemen?
MEMBER:

Mr. President, I move the

recommendation

in

reference to the appointment of a committee, a joint committee
in ome of the northwestern states, be referred to the executive
committee with power to act.
MR. CUPLER:
PRESIDENT:

I second the motion.
It is moved and seconded that the recommenda-

tion relative to a joint meeting of the northwestern states be referred to the executive committee with power to act. Any remarks? If not, those in favor will signify by saying "aye."
Those opposed. The motion is carried.
Dean Cockerill, have you anything to say relative to this
matter ?
DEAN COCKERILL:

I believe in Judge McKenna's suggestion

that some arrangement should be made by the Association to
meet the expenses of one of its members to attend the meetings
of the Law Institute.
It was my impression, however, that Professor Scott of Harvard made the report with reference to the progress of restating
the law of torts.
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The attendance this last year was very satisfactory to the
directors. The directors have been successful in interesting the
bars of various states in the matter. I am sure it would do you
all good to hear the members of the bars of the various states
discuss with members of the Law Institute, such men as Professor 'Williston and other men who are outstanding authorities in
their fields, the questions that come up. The members of the
bar have shown great interest in these r~statements and it is
evident they have spent some time in studying the various restatements. Director Dr. William Lewis has made a tremendous
effort in the restatements. I think that the work is being carried
on to a great extent because the bar seems to be interested in the
restatement of the law. Judge McKenna's report was complete.
PRESIMNT: We will take up now the question of amendments. Mr. Secretary, will you outline them and get them before
the session, calling their attention to the procedure for passing
an amendment?
MR. WENZEL: Mr. President and members of the Bar Association. These two proposed amendments are based on the
recommendations of the Committee on Constitution and By-Laws,
as presented to the Association a year ago. It is necessary, in
order to make the change, to give written notice in advance of
the annual meeting. The method of procedure at present under
Article 9 of the Constitution is that upon a petition signed by a
certain number of members of the Bar the matters upon which
the action is to be taken shall be submitted to a referendum and
it provides for publication of the result in three daily newspapers.
It is now sought, particularly with respect to recommendations
for appointment of members to the Bar Board, to change the
procedure and have the Bar Association, at its annual meeting
immediately preceding the expiration of the term of a member,
to make a selection by ballot and leave the matter of referendum
only in cases of vacancy through death or removal. That is the
change proposed.

In addition to the change in Article 9 of the Constitution, a
second-change is proposed, namely in Article 3 of the By-Laws.
This deals with the power of the Executive Committee in the
interim between Bar Association meetings. There has been
some dispute on the floor of the various meetings annually as
to whether or not the Executive Committee had the power to
carry on the work of the Association in the intervals between
meetings and the amendment as proposed by the committee is
to take care of that situation.
PRESIDENT: We will first take up the question of the amendment of Article 9"of the Constitution which is the amendment
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which would remove from the matter of referendum the recommendation of member to be appointed to the Bar Board, except
-in cases where a vacancy occurs between meetings.
It is recommended that Article 9 of the Constitution be
amended to read as it now reads and that the following be added,
viz:

"Except that with reference to the selection of names to be
furnished by the Bar Association to the Supreme Court re membership on the Bar Board as provided for in Chapter 134 of the
1923 session laws of the State of North Dakota, the following
method of selection is hereby adopted, to-wit:
"At the annual meeting of this Association immediately preceding the time for appointment of a member of the State Bar
Board, an election shall be held by secret ballot, each member
voting three names, and the names of the three members receiving
the highest number of votes shall be submitted to the Supreme
Court as -provided by law.
In the event of a vacancy 5ccurring on the Bar Board other
than by expiration of term, a referendum shall be carried on
among the members of this Association by such method as shall
be adopted by.the Executive Committee, the names of the three
members receiving the highest number of votes, to be submitted
to the Supreme Court as provided by law."
MR. WINZMAN:

I move that the proposed amendment to

Article 9 be adopted.
PRSIDENT:

Is there a second to the motion?

MR. HERIGSTAD:

Second the motion.

PRESIDENT: It has been moved and seconded that the proposed amendment to Article 9 of the Constitution be adopted.
Are there any remarks? Are there any questions as to the necessity of the amendment? Why not leave it for the present? It
requires, to adopt an amendment, a vote of two-thirds of those
present at the session. I don't know the number registered. I
suppose those registered are present. Mr. Secretary, is there a
quorum here to adopt the amendment legally?

I believe there are about 125 registered.
PRESIDENT: Are there any remarks on this matter? I do
not like to pass it lightly. I want everybody to understand the
necessity for the amendment and know what it means. Those
who have followed the referendum trail will realize the necessity
of the amendment.
MR. WENZEL:
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I read the article on amendments wrong. It is a majority of
members present and voting, the Secretary tells me. He was
correct, it is a two-thirds vote of any quorum.
MR. BRONSON: I won't discuss this amendment at all, but I
think it would be well to bring out the reasons for the necessity
of the amendment so that there may be no misunderstanding as
to why the amendment is necessary in connection with the selection of members of the Bar Board. Now, when I was on the
bench and the first selection came up, there were some suggestions presented in our conference with reference to the propriety
of the methods that were used; not that they were improper, but
what ought to be or should be the method of selection, and as I
understood it, it became a question of doing the best you could.
Now I do not know by whom the amendment was proposed but
it would appear to me that some little discussion, some little
presentation should be made, because, gentlemen of the Bar, this
is very important. I am not thinking so much of the matter of
mere amendment of the Constitution but am speaking of the
necessity of the proposed amendment in an off-hand way and
not participating one way or the other. Every member here
wants to be proud of the North Dakota Bar Association. He
wants to be proud of its character and construction and wants
to know the purpose and necessity of the recommendations of
the committees. Looking backwards, I can remember when John
E. Green first talked and labored diligently in the state to have
a reorganization of the Bar and when it was not looked upon with
great interest or favor and now it has come to this present day
whcn it is accepted without question. It is the wonderful thing
it is because the entire Bar is organized of all the members' of
the profession in the State. It is important among the Bars
of this country as it is organized and so it is organized in a
national way so as to go forward for bettef things. So I say
that this matter should not be voted upon until there is some
more enlightenment for its reason and necessity.
PRESIDENT:

I don't remember who proposed the amendment.

SECRETARY: It was proposed by the Committee on Constitution and By-laws, which had the matter under consideration prior
to the annual meeting for a period of about two months.
MEMBER: As a matter of information may I inquire as to
the percentage of votes cast on the matter of the selection of
members of the Bar Board on referendum.
SECRETARY:
My recollection is that the highest percentage
cast was forty per Cent.
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MEMBER:
With one hundred and twenty-five registered, and
some playing golf, you are going to get less of a percentage on
this matter than if. it was left to a referendum. One hundred
and twenty-five are registered here out of five hundred. You
are getting a small percentage on the question of submitting names
of members for the Bar Board to the-Supreme Court.

PRESIDENT:

Are there any further remarks?

MR. CUPLER:
Like Judge Bronson I think we should have a
full discussion and full consideration before voting to change the
present method of selecting members of the Bar Board. It is
very evident from the questions just asked, and the answers
given by the Secretary, that discussion is necessary. Regardless
of the fact that we have a larger attendance than before, we
have not forty per cent of all the lawyers present. The intention,
for one thing, of. the present method is to keep the institution
democratic and give each lawyer an equal voice. I doubt if we
would accomplish anything by the passage of this proposed addition. Then, too, I think of another reason why it will not benefit
the situation, and that is this: A lawyer receiving a ballot, if he
gives any consideration to the matter at all, will give it more
thoughtful consideration when he is alone in his office than he
would give merely voting on a general proposition here in convention. With a large number of names suggested, from which
list the three to be recommended to the Supreme Court are to
be selected, I couldn't for the life of me pick out three men whom
I thought to have the better qualifications for filling that position. It would take some little thought and study for me to do
this. I cannot see that we are accomplishing anything by providing that the referendum should be eliminated in case of election of members of the Bar Board whose terms expire following the meeting of the Association, and unless some reason is
shown, some argument advanced, I would be against the amendment.

MR. CAMPBELL: Mr. Aylmer, chairman of the committee,
I believe is not present. I was a member of that committee and
I am under the impression that this thought of the advisability of
this amendment came largely through the presiding officer of the
Executive Committee of the Bar Association. I have the report
of the committee in my room, but that was my impression. We
conceived this idea, first, that it would perhaps obtain a better
and more thorough expression in that at this particular time
there would or could come up for consideration before the body
the names of those who would perhaps serve and whom it would
be desirable to have serve. This referendum that was sent out
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to me; I sat in my office and I was told to pick three names, I
believe it waa three, of those suggested. Well, I had no idea
whom to select, first because I did not know and I couldn't figure
whether Judge Goss was willing to serve, and I couldn't figure
whether Judge Fisk would serve, and other things came to my
mind. I had no idea of those things and so I just wrote down
three names that came to my mind, and it really represented no
selection of any value. Of course, if'the idea is compulsion, and
that a man is going to serve because he got the highest number
of votes, it had value; but we conceived the idea that if the
annual meeting came before the expiration of the term of office
we should-have some idea of those from whom we would make
the selection. Now, as I remember, the thought behind the
members of the Association was that they got no sufficient returns; that they got no returns that expressed the sentiment
of the Bar Association. If I am mistaken in that suggestion I
would like to hear from the officers or from the secretary in
regard to it because I am of the impression that we recommended it because the thought came from the officers of the Executive
Committee, who thought that it would also eliminate expense and
trouble.
MR. WENZEL: My recollection of that is that at the time of
the first referendum that was held the Executive Committee
selected i8 candidates to be ballotted upon. There were three to
be chosen by the Supreme Court and the committee selected three
from each judicial district, making eighteen in all, and submitted
these on a ballot to the members. There was some objection
raised to that method of handling the referendum. Upon the
next referendum no candidates were submitted at all and the
members were simply requested to write in three names. As a
result some 164 or i65 men were balloted for with practically no
unanimity of opinion at all. It appeared, therefore, that this
method was not going to work out. I think there was another
referendum after that and it was then suggested that the whole
matter be submitted to the Committee on Constitution and Bylaws and that committee suggested to the Association what it considered a proper method of handling this matter of recommending
names to the Supreme Court for appointment to the Bar Board.
This proposal is the result of the deliberation of the committee
on Constitution and By-laws in advance of the 1926 meeting, and
was proposed at the 1926 meeting. It was held over by reason
of the fact that under our Constitution, it could not be voted
upon then, but it is properly before you now.
PRESIDENT: The hour of adjournment has arrived and I
think that we will iontinue this until morning. We will adjourn
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until 8 p. m. this evening. The balance of our program for today
will take place at the Epworth League Hall as heretofore announced.
EVENING SESSION AT EPWORTH HALL.
PRESIDENT:

Ladies and gentlemen, the time for the opening

of our evening session has arrived and the program will be opened
by a musical number by Miss Nell Jarvick, accompanied by Miss
Amanda Jorgerson at the piano.
PRESIDENT:

We will be entertained by a violin solo by Dr.

J. A Brundin of this city, accompanied by Joseph A. Ingram.
PRESIDENT:

Just two or three announcements.

Tomorrow

morning the program will be continued in the courtroom of the
Court House on the third flood. We will be glad to have any of
you who care to come, whether members of the Association oi
not. An address will be given by Professor Fowler V. Harper
at about ii o'clock. Tomorrow afternoon, in this hall, Dean
Pound of the Law School of Harvard will speak on "The Law
of the Land." A cordial invitation is extended to all the people
of this city to come and hear the Dean. I think that you will
enjoy it and will be well repaid for coming out. Just a word
to the visiting ladies who have not yet reported and who were
not here this afternoon. The ladies of the city are giving a complimentary luncheon to the ladies, the wives and sweethearts of
the lawyers, at the Ryan Hotel at 12 or 12:30.

If there are any

ladies who came in late this afternoon, I presume that the ladies
would like to know if you expect to attend, so if you would telephone either Mrs. Philip Bangs or Mrs. W. A. McIntyre this
evening or in the morning I am sure they would appreciate it.
It gives me great pleasure to present to you our distinguished
citizen and friend, known to all of you, Judge Burke, of the
Supreme Court, who will preside for the balance of the evening.
(Applause.)
JuDGn BURKE: I am afraid that in your applause you mistake me for Senator Walsh. Ladies and gentlemen-of the
jury--once upon a time there was a little boy born back in the
State of Wisconsin. He was a precocious .youngster; he took
all the prizes in school and college and other things that precocious boys take in school and it wasn't long until it was discovered
that he had very fine legal talent and everything that was possible was done to train and equip him for the practice of that
profession. I overheard him say to friends just before'we left
the hotel that he was born in Two Rivers, Wis., and when
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speaking about being born in the river or in two rivers my mind
goes back to another great law-giver, Moses, but he had the
advantage of Moses because Moses was borne on only one river.
At any rate, when he started the practice of his profession, he
started at Redfield, South Dakota. Born in a neighboring, State,
he practiced law in South Dakota or the Territory of Dakota in
those days, 1884. It was not very long, however, until he outgrew Redfield and he went to Helena, Montana, arid it was not
long until he distinguished himself in Helena, so that the people
called him to higher service and he came to the public service,
and he lived happily ever after, until the present. He is with
us and I take great pleasure in introducing to you a man who,
I think, is one who has given to his Country as great a service as
any man during the last generation, as great and as efficient a
service as any man can. He is the most distinguished lawyer in
the Senate and is recognized in the United States as one of the
ablest and one of the greatest lawyers of the Country, Senator
Walsh. (Applause.)

THOS. J. WALSH
U. S. Senator from Montana

